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THE DEVELOPMENT OF INTERNATIONAL LAW 1 

In his letter asking me to make the opening address this morning, 
the secretary of the Society describes the topic as "The Second Hague 
Conference and the Development of International Law as a Science." 

There is certainly nothing small and narrow about this text for a 
discourse, while at first blush it would seem to be made up of two parts 
not particularly related. Any impression of that sort is dispelled, 
however, by a little reflection. 

Conferences between states, indeed, are not only suggestive of the 
lines upon which international law as a science may be expected to 
develop, but are among the most efficient means to that end. It is an 
essential preliminary to wise law-making to inquire to whom the law 
is to apply, and by whom it is to be applied. There was a stage in the 
history of international law when both these questions could be easily 
answered. While Rome was practically mistress of the world under 
the Caesars, they both determined what should be the relations to each 
other of the various political communities under the Roman rule, and, if 
occasion arose, made their edicts operative by the use of the necessary 
force. After the Caesars, the Holy Roman Empire and the Papacy exer- 
cised more or less completely the same prerogatives until, with the 
advent of the Reformation, the old order of things passed away and a 
period of lawlessness followed, during which international affairs seemed 
to be at the mercy of the strongest power concerned. It was succeeded 
by modern international law, so-called, of which Grotius is hailed as 
the father ; for whose basis was taken the absolute independence and 
equality of states; and for whose rules the precepts of what is called 
the law of nature. These precepts were deemed to be founded in right 
reason and sound morals, were declared to be immutable, and were 
held to be instinctively recognized by all rational creatures and conse- 
quently to subject any offender against them to the just condemnation 
of mankind. 

'An address delivered before the American Society of International Law, April 
20, 1907. 
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In point of pure theory and except as affected by usage or treaty, 
international law today consists of the precepts of the law of nature 
and is applicable to sovereign states which are absolutely equal and 
recognize no superior;. It has often been argued that rules of conduct 
without a designate enforcer are not so much laws as exhortations; 
also that the precepts of the so-called law of nature are often nebulous 
in kind and uncertain in application and vary in different epochs and 
under diverse conditions. It is the principle of the absolute equality 
and independence of states, however, to which I ask your attention for 
a few moments. It means of course equality of rights and not of 
power. It is a principle which is simple in statement and easy to 
understand — which prima facie seems to be founded in right reason and 
calculated to be just and equitable in its working. Yet, while all this 
may be theoretically true of the principle of state equality, so much 
irreconcilable with it has been done within the last hundred years that 
its continued assertion seems to be an anachronism and a mistake. A 
crowd of international incidents goes to prove the principle to be one 
almost more active and better known in its breach than in its observ- 
ance. Greece cut off from Turkey and erected into a separate kingdom 
with its integrity guaranteed; Belgium carved out of Holland as an 
independent kingdom and its neutrality secured; Switzerland declared 
to be perpetually neutral and its soil to be inviolable ; Egypt, with its 
overlordship of the Porte and its English occupation; the Crimean 
War; the treaty of Paris of 1856 ; the treaty of Berlin of 1878; the Suez 
Canal; Japan and the comparatively barren results of her victory over 
China; Venezuela and her arbitrations, territorial and pecuniary; Mo- 
rocco and the Algeciras conference ; these are only some of the more 
prominent occurrences which demonstrate that the principle of the 
equality of states, while by no means a glittering generality, can not 
always be counted upon as a working rule. Its great value should con- 
sist in its protection of small and weak states — the great powers being 
competent to assert and maintain their equality without its aid. But 
it is in just the cases of inferior states that the principle has been 
markedly inoperative, so that, regarded as part of international law, 
the principle of state equality is found to work where its working might 
be dispensed with and not to work where its working might be most 
confidently looked for. 

International law will hardly make much progress in the way of scien- 
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tific development so long as there is doubt as respects one of its basic 
principles — so long as it continues to lay down a rule, which, however 
plausible in theory, conflicts with the practice of the most civilized and 
enlightened states, and, if obeyed, would have inhibited and prevented 
numerous important international transactions which are universally 
acknowledged to have been wise in conception and beneficent in ope- 
ration. It is necessary, therefore, to consider whether there must not 
be a material modification of the supposed hard and fast rule that 
every state is the equal of every other and is without a superior entitled 
to interfere with its absolute freedom of action. If there must be such 
modification, how are we to arrive at it and what is it to be? 

The method of approach is, I think, obvious. Just as the best muni- 
cipal law is a growth from the characteristics, habits, traditions, and en- 
vironment of the people to whom it applies, so it is from the established 
usages and practices of the great nations of the earth that we must 
evolve the necessary limitations of the rule of absolute state equality. 
So far as the rule is concerned, in what direction is the civilized world 
moving and towards what goal? It is clearly proceeding from indi- 
vidualism to collectivism — in the direction of qualifying the right of a 
state to live unto itself alone and be a law unto itself alone by insisting 
upon its rights and duties as a member of the society of states. It will 
be remembered that along with the theory of a law of nature known to 
and binding upon all men, went the companion theory of a state of 
nature. In this state of nature a human being was conceived of as 
alone in the world, and rights and obligations founded on that fiction 
were imputed to him. The same twin theories applied to nations are 
responsible for the idea of a state in complete isolation and only 
amenable, like an individual similarly situated, to the so-called law 
of nature. But as with an individual in this imaginary solitude, so 
with a state — any theory of rights and obligations founded on it is 
unreal and deluding. Man has always been a member of human 
society as a state has always been a member of an international society 
— facts which must be reckoned with in both cases if rational rules are 
to be laid down for the practical conduct of the affairs of either men or 
states. The ever-increasing realization of this truth by civilized states 
furnishes the clue to the direction in which they are advancing, and to 
the modification to be made of the principle of the absolute equality of 
states. In place of it, it is probable that the equality predicated of 
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states in the future will be assimilated to that of the individual under 
every enlightened form of government and however unqualified in 
general, will be held to be an equality which, in fitting and special 
cases, must be subordinated to the welfare of the community of states 
generally. In this connection and for present purposes, savage tribes 
and scattered, nomadic, and casual collections of men may be disre- 
garded. Organized political communities are the units composing the 
society of civilized states and each is a member because it must be. Its 
membership is compulsory because every such state, whether in terri- 
torial contact with another or otherwise, finds itself in some sort of 
relations with every other. Those relations may be friendly or hostile ; 
may spring from racial sympathy or racial antipathy, from the accept- 
ance or the rejection of a particular religious faith, from identity or 
from diversity of commercial interests; and may be of all degrees of 
intimacy or remoteness. In modern times the number and nearness 
and complexity of such relations have been infinitely increased by 
facilities for intercourse and intercommunication which have gone far 
to annihilate time and space and have largely reduced the importance 
of geographical location. But, just as these relations compel nations 
to recognize each other as members of an international society of states, 
they in like manner compel recognition of the necessity of rules by 
which such relations shall be regulated. The vital question is what 
rules and by whom determined? It is impossible to suggest any other 
author of such rules than the associated states themselves. No human 
power superior to them exists, and could they be reasonably expected 
to act with unanimity, the problem would be solved. Rules upon 
which all states are united assume the shape of genuine international 
laws, since what all agree to, all may be relied upon to enforce. But 
unanimity among states as to international rules, while it has been 
achieved in various instances, can be expected only after their justice 
and value have been sufficiently tested by time and experience. Nor 
would anything be gained by proposing that they be made by a ma- 
jority of all the states of the international circle or even by two-thirds 
or three-quarters of them, since in each case the most important inter- 
ests of a great empire might be placed at the mercy of an insignificant 
state having little or no concern with the substantial questions involved. 
For a like reason, infinitely strengthened in force by its comparative 
weakness, a small state may justly object to the determination of 
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international rules by the action of any less than the whole number of 
states. 

It seems to be indisputable, therefore, that the development of 
international law, while sure unless the wheels of human progress 
are to be reversed, is inevitably slow and is likely to be measured by 
steps which may succeed one another at long intervals. A seeming 
but not real exception to the proposition that the practically unani- 
mous consent of civilized states is the basis of genuine international 
law should not fail to be noticed. Though the world is not wide 
enough to prevent states the remotest from each other in space and 
distance being brought into close relations, it is yet so wide that inter- 
national controversies often arise which are local or limited in their 
nature and in which only a group of states have a substantial interest. 
In a variety of such instances long established practice seems to sanc- 
tion the conclusion that the particular group concerned may settle such 
controversies without consulting the whole international circle whose 
tacit acquiescence is to be regarded as the equivalent of express consent. 
The group which settles the question constitutes itself the common 
superior by which the law of the group is both manifested and enforced. 
Not to cite instances unnecessarily, the concert of Europe in its deal- 
ings with the many vexatious problems which comprise what is known 
as the "Eastern question" furnishes the most conspicuous illustration 
in point. It has subsisted for many years and, while its proceedings 
may not always have been the wisest and certainly have at times been 
severely criticised, its existence and general policy have on the whole 
been decidedly influential for good — have tended to avert great conti- 
nental wars and to promote the best interests of civilization generally. 
In this particular instance, as in others in which the ascertained and 
collective will of all civilized states overrides the will of any recalci- 
trant state, the underlying and justifying principle is the general wel- 
fare — is the greater good of the greater number — is the best interests 
of Europe as a whole as compared with those of a single state or of a 
few states. That the justification may be satisfactory and may be 
recognized as such, the end should be honestly aimed at, should be 
pursued by reasonable and appropriate means and with all practicable 
regard to the interests and sentiments of states and nationalities, and 
should be incapable of challenge as merely veiling schemes of selfish 
aggrandizement. It has not been uncommon to treat the predomi- 
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nance of the European concert and the American primacy of the United 
States under the Monroe Doctrine as things of substantially the same 
nature. But, except as the United States and the European concert 
each outclass all probable antagonists of their respective policies in 
point of military strength, there is no real resemblance. The European 
concert practically takes charge of the international relations of certain 
smaller states and of their domestic affairs to the extent required by 
such international relations. The United States under the Monroe 
Doctrine has never undertaken and does not now undertake anything 
of that sort. So much of the Monroe Doctrine as touches the coloni- 
zation of the American continents being eliminated, what is left of it 
and all that is pertinent to our times is that the United States will 
resent and resist any attempt by a European power to conquer the 
territory or violate the political independence of any American state. 
The United States and its Monroe Doctrine, therefore, differ from the 
European concert and its control of other European states in the most 
vital respects. The United States under the Monroe Doctrine assumes 
no protectorate over any other American state ; attempts no interfer- 
ence with the external any more than with the internal affairs of such a 
state ; asserts no right to dictate the domestic or the foreign policy of 
such a state ; and claims no right to use force in the affairs of such a 
state except as against its enemies and to aid it in defending its political 
and territorial integrity as against European aggression. Such an 
attitude by the United States towards other American states is neces- 
sarily approved and welcomed by them; it may render them the great- 
est possible service and can not do them injury; it requires no consent 
from them because, even if prompted by an enlightened view of United 
States' interests, it confers upon other American states most important 
.benefits and advantages without cost to themselves, pecuniary or polit- 
ical. 

Within a comparatively short time other doctrines have been offici- 
ally and non-officially advanced which, though without any real like- 
ness to the Monroe Doctrine or any such raison d'etre as the Monroe 
Doctrine, have been given prestige and currency by being described 
as the Monroe Doctrine or as necessary corollaries from it. Under 
these new doctrines it is intimated that, if an American state does 
not behave itself well in either its external or internal relations, 
good behavior — according to our own standards, of course — may be 



424 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

enforced by the United States ; also that an American state defaulting 
on its own debts to foreign creditors or not compelling that justice to 
foreign creditors from its own citizens demanded by international 
usage and practice, may be coerced by the United States into doing 
the right thing, and, if necessary, may have its revenues sequestered 
and applied by the United States according to the latter's notions of 
justice and equity. It is too plain for discussion that the Monroe 
Doctrine can not be invoked in support of any such pretensions; that 
they are seriously objectionable as calculated to wound the pride and 
excite the enmity of all other American states, and as committing the 
United States to undertakings of the most vexatious, burdensome and 
dangerous character. What is intended at this time, however, is not 
to discuss the new doctrines in question on their intrinsic merits but to 
inquire what foundation there is for them in that usage and practice 
of nations which forms the basis of modern international law. It is 
confidently believed that no justifying precedent for the new doctrines 
in question can be found. Nor can the consent to them of the civilized 
states of the world be looked for or presumed on the ground that the 
assertion and maintenance of such doctrines is essential to the political 
safety and welfare of the United States. Our institutions will surely 
live and our people continue to prosper without the United States con- 
verting itself into an international policeman for the American conti- 
nents or into a debt-collecting agency for the benefit of foreign creditor 
states and their citizens. That the new doctrines — particularly if 
urged by officials in high places — must have unfortunate tendencies is 
clear. They are calculated to put the United States in the odious posi- 
tion of a possessor of enormous power who is eagerly looking for oppor- 
tunities to exert it. They make us apparently oblivious of the truth 
that to have a giant's strength is excellent but to use it like a giant is 
tyrannous, and they seem to be the outcome of views and purposes 
which are likely to retard rather than to advance the development of 
international law, which in modern times founds itself not upon the 
arbitrary will of a Caesar or of any potentate or state however mighty, 
but upon the consent of the society of states expressed or implied. 
Let it be assumed, however, as it should be, that the new doctrines, 
however objectionable in some aspects, may and should be credited to 
a wholly worthy origin ; that they are designed to accomplish ends of 
such great and general importance as to justify an invasion of the rule 
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of absolute state independence and equality — how and on what lines is 
it desirable that the United States should proceed? Surely not by 
making itself a sort of international American " boss " — but by proceed- 
ing on lines justified by precedent and the highest considerations of 
policy — by initiating, cultivating and working through an American 
concert. 

The will of a single state, however mighty, is much too narrow a 
basis on which to build international law, and were a single state to 
take the place of the European concert, it would — even if in everyway 
as powerful as the concert — be immeasurably inferior to it in point of 
international influence and authority. When great states agree among 
themselves as to the international relations of other and weaker states, 
they at the same time also put restraints upon themselves. They vir- 
tually check the ambition and aggressiveness of all parties to the agree- 
ment and thus furnish a guaranty of the propriety and sincerity of 
their purposes impossible to be furnished by a single state in the same 
position. That an American concert of purely American states would 
occupy a position in America practically equivalent to that of the 
European concert in Europe ; that it would tend to avert wars between 
states as well as insurrections and revolutions within states; that it 
would do much to further trade and commerce and intercourse of all 
kinds between the various American states; and that the United 
States, as a leading member of the concert, might be counted upon as 
an agency for good even more potent than if acting in the invidious 
r6le of sole and supreme dictator seem to be tolerably sure results. 
It is not to be imagined, of course, that an American concert on the 
same general lines as the concert of Europe would prove a perfect 
instrumentality for securing to the several states concerned just and 
equitable international relations. To even approximate that result, 
the bond between parties to the concert must be much stronger, its 
jurisdiction much larger and better defined, and the means for execut- 
ing its decisions much better ascertained. It would need to resemble 
much more closely such plans of union as those by which interstate 
relations are regulated under our national constitution or under the 
constitution of the German Empire. No legal principle, for example, is 
better founded in justice and equity than that the owner of whatever is 
taken for public uses shall have compensation, and if the United States, 
in building a military road or any other public work within the scope 
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of its authority, takes the property of a state, it is bound and is com- 
pellable to indemnify the state. Justice and equity require the appli- 
cation of the same principle as between states even if they are bound 
to each other by no firmer or more comprehensive ties than those 
which characterize the concert of Europe. The United States, for 
instance, is now executing a great public work on territory which but 
recently was the property of a sister republic. There is no pretense 
that that republic ever parted with its territory voluntarily. The ter- 
ritory was practically expropriated by the United States claiming 
— and it is the best justification the circumstances afford — to act as 
the "mandatary of civilization." But, if the United States is to be 
deemed to have held a mandate from civilization to sequestrate Colum- 
bian soil for a great public work, it should also be deemed to have 
held a mandate to see that Columbia was duly compensated — other- 
wise civilization stands revealed as an objectionable personage quite 
insensible to the most elementary claims of justice. Would it not have 
been well if the United States had seized the opportunity to emphasize 
its good faith and its keen sense of justice; to begin the foundation of a 
new rule of international law; and to demonstrate by example as well 
as by precept that, in the rare case in which a state is compelled to 
sacrifice something of its independence and integrity to the exigencies 
of the general welfare of all states, it is entitled to all the consideration 
and all the reparation that circumstances admit of ? 

On the grounds already stated it is believed that the principle of the 
absolute equality of states must be considered as modified by those 
rules of international conduct which, having been adopted by civilized 
states with practical unanimity, no state is at liberty to violate. How 
they have been adopted — whether by express stipulation, by acquies- 
cence, by usage and practice, or as the result of judicial decisions — is 
immaterial, nor can there be any fair question of the enforcement of 
such rules and of the right to enforce them on the part of the entire 
body of civilized states. As a practical matter, however, such enforce- 
ment will generally, if not always, be by the state or states immediately 
aggrieved by any violation, acting not for itself or themselves exclu- 
sively, but also in the right and for the benefit and as the agent of the 
whole international society. Rules not commanding such universal 
assent, whether acted upon by only one or a few states, or formulated 
at international congresses, or advocated by eminent jurists and states- 
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men, or commended only by their own intrinsic merits, being depend- 
ent as they are for their efficacy and ultimate adoption upon the force 
and growth of public opinion in their favor, may be regarded as inter- 
national laws in the making. But rules already adopted by all civilized 
states and justly enforceable against any offender by all or by any 
state or states especially aggrieved, are to be deemed international 
laws actually established as such. Such laws already cover numerous 
topics of great importance, as, for example, various written and un- 
written codes governing the high seas and their navigation, the crime 
and penalties of piracy, the obligations of treaties, the jurisdiction 
over littoral and territorial waters and its limits, certain rights of 
neutrals, the rights and immunities of the Red Cross, and many other 
usages and practices prevailing in times of actual hostilities. 

In view of the unanimity of civilized states necessary to constitute a 
rule of international law — a unanimity to be ordinarily inferred from 
long established usage and practice — it may be asked whether any- 
thing effective can really be done towards hastening the development 
of international law — whether such development must not await the 
slow and gradual process of piecemeal evolution from international 
transactions and incidents as they from time to time occur ? Such a con- 
clusion would be unfortunate and there is no sufficient reason for accept- 
ing it. Doubtless there are many other ways in which the accomplish- 
ment of the great object desired can be accelerated. But all combined 
must, it is believed, yield in potency to international conferences like 
those of the Hague. Each is an object lesson of the most efficacious 
sort. Each makes nations better acquainted through the familiar 
intercourse with each other of their leading public men. Each brings 
on able and thorough investigation and discussion of international 
relations and the rules which should govern them. Each of them is 
sure to lead to the discovery that on many important topics all nations 
are substantially agreed. Each is likely to leave behind a body of 
doctrine which commands universal assent. If propositions result to 
which there is temporarily only partial assent, each at least succeeds 
in bringing the questions involved before the world and in attracting 
to them consideration by the most eminent jurists and statesmen of all 
countries. Every Hague conference, indeed, in addition to the posi- 
tive results reached, is a true educational campaign of world-wide and 
most beneficial influence. Suppose the proceedings of a particular 
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conference should prove academic merely, and produce rules which, 
however intrinsically praiseworthy, do not at the time command 
the unanimous or even the general assent of civilized states. Never- 
theless, if such rules be manifestly correct and salutary in themselves, 
it would be wrong to estimate them as of no account — it would be a 
grave mistake not to realize that though for the time being without 
political sanction, they have behind them a force of wonderful potency. 
Laws are not necessarily the most effective to which the police and the 
military are bound and presumably stand ready to compel obedience. 
If palpably unwise and at variance with the instincts and sentiments 
of the people to whom they apply, it is familiar experience that the 
executive power of the state seems to be paralyzed and that such laws 
remain practically inoperative. The same public opinion, which often 
nullifies the most formal and elaborate statutes, never fails to exact 
obedience to unwritten and intangible laws whose roots are found deep 
in the popular mind and conscience. In favor of all wise and just rules 
of international conduct formulated by conferences at the Hague or 
by other like conferences, the public opinion of the civilized world may 
be relied upon to furnish a force ever growing more and more potent, 
until such rules receive complete international recognition and accept- 
ance. When in 1823 Webster would have had this country express 
sympathy with the revolt of the Greeks against Turkey and it was 
objected that the thing was useless because we did not propose to fight 
for Greece or to endanger our own peace in any way, he made an answer 
which is among the most impressive of his public utterances: 

Sir, this reasoning mistakes the age. The time has been indeed when 
fleets, and armies, and subsidies, were the principal reliances even in the 
best cause. But, happily for mankind, a great change has taken place 
in this respect. Moral causes come into consideration in proportion as 
the progress of knowledge is advanced; and the public opinion of the 
civilized world is rapidly gaining an ascendency over mere brutal force. 
It is already able to oppose the most formidable obstruction to the prog- 
ress of injustice and oppression, and as it grows more intelligent and 
more intense, it will be more and more formidable. It may be silenced 
by military power, but it can not be conquered. It is elastic, irrepres- 
sible, and invulnerable to the weapons of ordinary warfare. It is that 
impassible, inextinguishable enemy of mere violence and arbitrary rule 
which, like Milton's angels, 

" Vital in every part, 
Can not but by annihilating die." 
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If the foregoing observations are of any value, it consists in noting 
and emphasizing the crucial fact that individualism as the essence of 
the relations between states must be regarded as largely modified by 
what may be termed internationalism. State independence as the 
basis of international law has become radically qualified by state inter- 
dependence. The importance of the change not merely in theoretical 
but in practical consequences may be readily tested. In seeking for 
the ideal condition of international relations, the paramount object is 
the prevention of war — is international peace. But the greater the 
interdependence of any two states, the more each relies upon the other 
for the essentials of well-being, the more intimately their respective 
peoples are bound together by social and commercial ties, the less likely 
they are to engage in war and the more likely they are to provide 
against it in advance by arbitration agreements and all other appropri- 
ate preventive measures. Further, any would-be belligerents not only 
stand to each other in relations of mutual dependence, but each of 
them stands in similar relations to other civilized states who will be 
sufferers by war as well as the actual combatants themselves. Hence 
comes an outside pressure upon such belligerents to settle their quarrel 
without fighting — a pressure which will be powerful in all cases and 
is irresistible in many even after hostilities have become imminent. 
But the potency of these interdependent relations of states by no 
means delays showing itself until a warlike crisis is actually at hand. 
It leads the wise and patriotic statesmen of all countries to unite 
their best energies in conceiving plans and devising machinery 
through which the entire body of civilized states shall use its in- 
fluence to disperse war clouds almost automatically and as fast as 
they rise above the horizon. The Hague conference of 1899 did 
much in that direction by facilitating international arbitration 
and making mediation between angry states rather a friendly 
courtesy than a piece of officious impertinence. Other like con- 
ferences may be expected to make substantial progress in the same 
direction and the advent of the time when "Nation shall not lift up 
sword against nation, neither shall they learn war any more" is by no 
means to be put down as among the dreams of poets or the visions of 
seers. The interdependent relations of states, constantly increasing 
in number and closeness and strength, are constantly making war 
increasingly difficult, impracticable and repulsive. They are steadily 
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bringing nearer and making more imperative agreements between the 
civilized states of the world, by which war, already branded as the 
worst possible violation of the dictates of common sense and sound 
morals, shall also be a crime in the sight of international law and as 
such be both preventable and punishable by all the forces which organ- 
ized civilization may be able to command. 

Richard Olney. 



